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In April 2013, the Council on General Affairs and Policy, the 
governing body of the Hague Conference on Private International, endorsed 
the latest document on choice of law in international contracts named “The 
Hague Principle on Choice of Law in International Contracts (draft)” 
(hereinafter referred to as “the Principles”). In order to advance party 
autonomy and strengthen legal certainty, the Principles make detailed 
provisions regarding to party autonomy concerning issues of the choice of 
law in international contracts. The Principles are innovative in both content 
and form, known as “the New Try for choice of law rules applicable to 
international contracts”. 
This article will mainly focus on the provisions regulating party 
autonomy to explore the new developments on the law applicable to 
international contract, comparing with the related conflict law like 
“Regulation (EC) 593/2008 of the European Parliament and of the Council 
of 17 June 2008 on the Law Applicable to Contractual Obligations 
(hereinafter referred to as “Rome I Regulation”) and “the Inter-American 
Convention of 17 March 1994 on the Law Applicable to International 
Contracts” (hereinafter referred to as “Mexico City Convention”) , which 
have great influence in the field of choice of law in international contracts, 
and based on which to put forward some rudimentary advices to improve the 
relevant provisions concerning choice of law applicable to foreign-related 
contracts in our country. 
This paper is composed of three parts: the introduction, the main body 
and the conclusion. The main body can be further divided into four chapters. 
















Chapter Two introduces the aim and the scope of application of the 
Principles, and then discusses the articles providing for party autonomy of 
the Principles.  
Chapter Three evaluates the Principles according to “Rome I 
Regulation” and other conflict laws. To be specific, it explores the 
contributions the principles made to promote harmonizing choice of law in 
private international law based on three aspects, including summarizing, 
expanding and improving the principle of party autonomy. Besides, the 
paper analyses some shortcomings of the Principles. 
Chapter Four introduces the current situation and insufficiencies 
existing in the law applicable to foreign-related contracts concerning party 
autonomy in China, and then proposes some improving advices on the basis 
of the Principles. 
 














目  录 
导  语 ........................................................................................................ 1 
第一章 《通则》的制定 .......................................................................... 3 
第一节 《通则》的制定背景 ................................................................................. 3 
第二节 《通则》的制定过程 ................................................................................. 4 
第二章 《通则》的主要内容.................................................................. 7 
第一节 《通则》的目标与适用范围 ..................................................................... 7 
一、《通则》的目标 ........................................................................................... 7 
二、《通则》的适用范围 ................................................................................... 7 
第二节 《通则》的主要内容 ................................................................................. 9 
一、 确立了意思自治原则的基础性地位 ....................................................... 10 
二、 意思自治原则的适用 ............................................................................... 10 
三、 当事人选择的准据法的适用范围 ........................................................... 26 
第三章  对《通则》的评价 .................................................................. 28 
第一节 《通则》的贡献 ....................................................................................... 28 
一、 赋予当事人更多选法的自由 ................................................................... 28 
二、 对意思自治的规定更加完整 ................................................................... 32 
三、 当事人所选择的法的适用范围更加广泛 ............................................... 34 
第二节 《通则》的不足 ....................................................................................... 35 
一、 有关“商事合同”的划分 ............................................................................ 35 
二、 关于“非国家法” ........................................................................................ 36 
三、 关于“格式之争” ........................................................................................ 36 
四、 关于强制性规则 ....................................................................................... 37 
五、 关于 密切联系原则 ............................................................................... 37 















第一节 我国对涉外合同法律适用有关意思自治的规定 ................................. 39 
一、 合同当事人选择法律的时间和方式 ..................................................... 40 
二、 当事人选择法律的范围 ......................................................................... 40 
三、 对意思自治原则的限制 ......................................................................... 42 
第二节 《通则》对完善我国涉外合同法律适用立法的启示 ......................... 44 
一、 从立法层面允许默示选择法律的方式 ................................................. 44 
二、 限制当事人选择、变更选择的效果 ..................................................... 45 
三、 当事人选择法律的范围 ......................................................................... 45 
四、 对强制性规定的完善 ............................................................................. 46 
五、 增加对“格式之争”的规定 ...................................................................... 47 
六、 增加对“合同债权让与”的规定 .............................................................. 47 
结  语 ...................................................................................................... 49 



















Introduction .............................................................................................. 1 
Chapter 1   The drafting of the Principles .......................................... 3 
Subchapter 1  The Principles’ drafting background .............................................. 3 
Subchapter 2  The Principles’ drafting process ...................................................... 4 
Chapter 2   The Principles’ main content ........................................... 7 
Subchapter 1  The aim and scope of application of the Principles........................ 7 
Section 1  The aim of the Principles .................................................................... 7 
Section 2  The scope of application of the Principles .......................................... 7 
Subchapter 2  The Principles’ main content ........................................................... 9 
Section 1  Establish the parties’ freedom to choose the law governing their 
contract ............................................................................................. 10 
Section 2  The application of party autonomy ................................................... 10 
Section 3  The scope of the law chosen by parties ............................................ 26 
Chapter 3   Evaluate the Principles ................................................... 28 
Subchapter 1  The Principles’ contribution .......................................................... 28 
Section 1  Give the parties more freedom to choose the law governing their 
contract ............................................................................................. 28 
Section 2  The stipulations of party autonomy are more complete ................... 32 
Section 3  The scope of the law chosen by parties is wider ............................... 34 
Subchapter 2  Insufficiencies of the Principles ..................................................... 35 
Section 1  Division of the “commercial contract” ............................................. 35 
Section 2  The rules of law ................................................................................ 36 
Section 3  Battle of forms .................................................................................. 36 















 Section 5  The most significant relationship principle  .................................... 37 
Chapter 4  Inspirations of improving the law applicable to 
foreign-related contracts in China .................................. 39 
Subchapter 1  The law applicable to foreign-related contracts concerning 
party autonomy in China ............................................................... 39 
Section 1  Timing and ways of the choice of law .............................................. 40 
Section 2  The scope of the party autonomy ...................................................... 40 
Section 3  Limitations upon the application of the principle of party 
autonomy ....................................................................................... 42 
Subchapter 2  Inspirations of improving the law applicable to 
foreign-related contracts in China on basis of the Principles .... 44 
Section 1  Allow tacit choice of law from the legislative level ......................... 44 
Section 2  Limit the effects of making or modifying choice of law .................. 45 
Section 3  The scope of the party autonomy ...................................................... 45 
Section 4  Improve mandatory rules .................................................................. 46 
Section 5  Add rules governing battle of forms ................................................. 47 
Section 6  Add rules governing the contract of assignment .............................. 47 
Conclusion ............................................................................................... 49 

























导  语 
1 























                                                 
①韩德培,主编.国际私法新论[M].武汉:武汉大学出版社,2003.211. 
②RUHL, GIESEL. Party Autonomy in the Private International Law of Contracts: Transatlantic Convergence 
and Economic Efficiency[EB/OL].http://papers.ssrn.com/sol3/papers.cfm?abstract_id=921842,2014-01-10. 
③PLENDER, RICHARD & WILDERSPIN, MICHAEL. The European Contracts Convention: The Rome 































                                                 
①许庆坤.论国际合同中当事人意思自治的限度[J].清华法学,2008,2(6):80. 
②ALBORNOZ, MARIA MERCEDES. Choice of Law in International Contracts in Latin American Legal 





























较之 1955 年公约，其规定更为明确具体，但是 终又因为批准国太少而
未生效，限制了其作用的发挥。①2005 年海牙国际私法会议制定的《协
议选择法院公约》虽然较大程度的促进了合同意思自治，但是该公约并





作。              









































值得注意的是，2008 年 6 月，欧盟成功将《罗马公约》转化为共同
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